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Whether an act of a disqualified judge is void or voidable depends primarily on the language of the constitution or statute 
prescribing the disqualification; if the right to object to a disqualified judge is a personal privilege of the litigant, or if 
the disqualification may be waived, it has generally been held that the acts of a disqualified judge are merely voidable. 


While the judicial act of a disqualified judge is an error subject to vacation or reversal, it has generally been held that at common 
law such act is merely voidable,! but not void,” and that such an error does not affect the judge's jurisdiction? or render the acts 


subject to collateral attack.“ Since, however, the disqualifications of judges are mostly the creatures of statute or rule, whether 
the act of a disqualified judge under the provision declaring the judge disqualified is void or voidable depends on the language 


of the statute or rule or the nature of the disqualification thereunder.” 


If the right to object to a disqualified judge is a personal privilege of the litigant, or the disqualification may be waived, it has 
generally been held that the judge's act is voidable but not void® and that it is not subject to collateral attack.’ This rule has 
been applied in cases where the disqualification arose from interest,® from relationship,” from having been counsel, 10 or from 


having presided at a former trial. ʻ 


On the other hand, if the disqualification is of a nature that cannot be waived, or is considered as founded in public policy, the 
act of a disqualified judge is absolutely void. 12 This is also true where the constitution or statute creating the disqualification 
by mandatory provision prohibits the judge from acting!’ although the mere existence of statutory grounds for recusal of a 
judge does not in and of itself void or nullify subsequent proceedings before that judge. !4 Furthermore, where a motion for 


substitution of a judge is improperly denied, all subsequent action by the judge is void. 5 
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If the act is considered void, it is subject to collateral attack. 16 Tt is void notwithstanding an attempt to waive the 
disqualification!’ or to confer jurisdiction by consent. 18 Tf the disqualification appears on the record, and there is no waiver 
of such disqualification as required by statute, the acts of such disqualified judge are void. 19 In applying these rules, the acts 


of a judge disqualified by interest, ”? by relationship to the parties,” ! or by previously representing one of the parties” have 
been held to be absolutely void. 


Under some statutes, disqualification on the grounds of interest, relationship, or having acted as attorney, when established, 
voids all proceedings had before the judge,” while disqualification for bias or prejudice, when established, affects only future 
proceedings.” Also, it has been held that recusal of a trial judge, for reasons other than bias or prejudice regarding the parties 


in the case, does not invalidate earlier pretrial rulings of that trial judge.” Disqualification for interest also renders void acts 


of the judge with respect to parties who have not waived the objection although such acts are binding on parties who have 


waived the objection. f 


Ministerial acts. 


A general rule that the acts of a disqualified judge are void may be subject to an exception for ministerial acts.”’ For instance, 
there is authority that where the trial judge orally announces a ruling, subsequently enters an order of recusal, and thereafter 
performs the ministerial act of simply entering a written order or judgment reflecting the prior oral ruling, the written order 


is not void.” 


Actions taken after improper denial of motion. 


Where a petition for substitution of a judge is erroneously denied, all orders entered subsequent to the denial are null and void.” 


Where the trial judge should have been but was not disqualified, then all proceedings that occurred after the filing of the recusal 


motion are invalid and of no effect.°” 


CUMULATIVE SUPPLEMENT 
Cases: 


Husband and wife's marital settlement agreement was tainted by disqualified temporary judge's void rulings in marriage 
dissolution proceeding, and was thus unenforceable; judge's rulings, which were almost all in husband's favor, and wife's 
perception that judge was biased against her indicated that rulings influenced parties' assessment of the strengths of their 
respective cases and therefore their willingness to accept terms of agreement, and enforcement of agreement that was influenced 
by void rulings of disqualified judge would both undermine policy of judicial disqualification and cast doubt on the impartiality 
of, and therefore public confidence in, the courts. Cal. Const. art. 6, § 21; Cal. Civ. Proc. Code §§ 170.1(a), 664.6. Hayward v. 
Superior Court, 2 Cal. App. 5th 10, 206 Cal. Rptr. 3d 102 (1st Dist. 2016). 


Temporary restraining order that judge signed after receiving handwritten motion to recuse was void, even if motion did not 
comply with technical requirements for motion, where judge did not grant motion or refer motion to regional presiding judge, 
and judge did not conclude that good cause existed for him to rule on restraining order application before deciding to grant or 
refer motion to recuse. Tex. R. Civ. P. 18a(f)(1), (2)(A). In re Marshall, 515 S.W.3d 420 (Tex. App. Houston 14th Dist. 2017). 
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